Lassa Oppenheim' at best, and at worst of his model, John Austin, who famously denied that international law is or ever could be genuine law at all, "properly so called." 2 "Positive" law in its central and most usual sense is law "set by a sovereign individual or a sovereign body ... to a person or persons in a state of subjection to its author," 3 and legal "positivism" is the doctrine that there is and can be no law but positive law. 4 Seen in this way, international law, which rests substantially on opinio juris and "the general principles of law recognized by civilized nations," 5 will never fit the positivist paradigm.
6
So why revive international legal positivism? I would suggest that despite its longstanding antipathy toward international legality and its radical failure as a general theory of law, legal positivism has always played a useful role in the progressive development of international legal institutions. Positive law has been part of international law from the beginning and will become increasingly important as international institutions become stronger. Legal positivism is a powerful tool for bringing greater clarity into international law. The better and more just the constitution of international society becomes, the more important and useful international legal positivism will be.
INTERNATIONAL LAW
The traditional understanding of international law was well-stated by Henry Wheaton when John Austin made his first positivist attack on the law of nations: "International law, as understood among civilized nations, may be defined as consisting of those rules of conduct which reason deduces, as consonant to justice, from the nature of the society existing among independent nations; with such definitions and modifications as may be established by general consent." 7 The basis of international law rested for Wheaton, as for the earlier great publicists Hugo Grotius 8 and Emer de Vattel, 9 on reason and human nature, subject to specification by agreement. The clarifying provision of "definitions and modifications" by consent is the basis of "positive" international law.
Modern international law began with Hugo Grotius, whose turn to reason and the common good supplanted earlier sectarian conceptions of the law of nations. "All of this would still be true," Grotius insisted, "even if there were no God."' 0 Grotius found international law in the social nature and mutual obligations of humanity, applied to states." Emer de Vattel, who revised and restated in accessible French the Latin doctrines of Grotius and Christian Wolff,1 2 asserted that precisely because international society has no authority capable of commanding its members and forcing obedience,' 3 states are bound first and foremost by "necessary" laws that arise from the natural society of human beings.14 Vattel identified four varieties of international law. The "necessary" law of nations arises directly from reason, applied to the nature of men and states. 15 The "voluntary" law of nations protects the zone of liberty and independence within which states may depart from reason, provided they do no injury to others or the common good.1 6 The "conventional" law of nations concerns the obligations that nations assume by treaty, binding only on the contracting parties. And the "customary" law of nations is founded on tacit agreement among those nations who choose to observe it. 18 Nations may be presumed to consent to the voluntary law of nations, making it in a sense "positive" law, but treaty law and customary law, while both positive law as to those who choose to accept them, are also "arbitrary," and therefore subordinate to the necessary and voluntary law of nations.1 9 The will and desires of the separate states and sovereigns deserve respect under this traditional conception of the law of nations, but may not violate fundamental and the "necessary" principles of international law.
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The distinguishing feature of treaty and custom as the "positive" and "arbitrary" law of nations under general international law is their limited and subordinate authority as sources of law. Although he mentioned both treaty and custom in his treatise on the law of nations, Vattel also described them as secondary, partial, and inconstant forms of law, applying only between those states that choose to embrace them.
2 1 The true value of "positive" treaty and customary law was their possible use as evidence of the underlying "necessary" and "voluntary" law of nations. The fact that the governments of disparate states can agree to particular treaties or customs is good evidence that these do in reality constitute reasonable solutions to the problems of international society.
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LEGAL POSITIVISM
The value of legal positivism arises from its commitment to clarity and legal certainty, both highly desirable in human affairs.
23 If international law rests-as it always has done and ultimately must do-on "reason" and "the nature of human society," there will be many occasions for "fragmentation" or interpretive confusion that "definitions" and "modifications" may do much to alleviate. 24 But there is also a persistent danger in positivism, present already in the work of Thomas Hobbes, the first great legal positivist, who "malgre ses paradoxes 13 VATTEL, supra note 9, at xvii. 14 Id. at xix. More sophisticated modern positivists have refined the positivist "separation thesis"-separating the law from justice-into the more palatable "normal justification thesis," which holds that legal and other authority is justified only when it brings subjects into closer compliance with the reasons that should guide them, than they would be if they reasoned for themselves.
32 Thus formulated, the normal justification thesis captures the possible benefits of legal positivism for international legal theory and for international legal institutions.
33
"Positive" law is useful and binding on states and other international legal actors only when the institutions that purport to "posit" the law or to determine its content are more likely to reveal what the law actually requires-the dictates of reason and justice in international society-than their putative subjects would, when reasoning for themselves. Some modern positivists see "law" as a matter of social fact, concerning those rules and institutions that societies believe will best reveal the requirements of reason and justice (regardless of whether they do so in reality).
34 This further refinement of the normal justification thesis may be illuminating when powerful and highly self-confident elites have established strong formal and unitary coercive mechanisms to impose their world view through assertions 25 VATTEL, supra note 9, at x.
Cf. 3 JOHN ADAMS, DEFENCE OF THE CONSTITUTIONS OF GOVERNMENT OF THE UNITED STATES OF AMERICA
211 (1788) ("a man, however unhappy in his temper, or detestable for his principles, equal in genius and learning to any of his contemporaries.").
27 For the modem positivist commitment to the separation of law from morality, see, for example, Hart, supra note 23.
THOMAS HOBBES, LEVIATHAN: OR THE MATTER, FORME AND POWER OF A COMMONWEALTH ECCLESIASTICALL
AND CIVILL pt. 1, ch. XIII, at 63 (1651).
29 UN Charter, pmbl. ("to establish conditions under which justice and ... international law can be maintained.").
Cf Universal Declaration of Human Rights, pmbl., GA Res. 217 (111) A, UN Doc. AIRES/217(fI) (Dec. 10, 1948) ("Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world."). 30 VATTEL, supra note 9, at xxiii ("Il me suffit de persuader: et pour cet effet, de ne rien advancer comme Principe, qui ne soit facilement admis par toute personne raisonable.").
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Vattel's response to Hobbes was unequivocal. Id. at xxv ("Si de liches flatteurs du Despotisme s'616vent contre mes principes, j'aurai pour moi les hommes vertueux, les gens du coeur, les amis des Lois, les vrais Citoyens.").
of "law." No such power exists to promulgate international law. International law in its present state seeks to constrain the powerful by articulating the actual requirements of reason and justice, applied to the society of states. There is no widely shared belief in the justice or legitimacy of existing international institutions, and assertions of international law must therefore establish their authority through persuasion, by actually satisfying the normal justification thesis. Authority follows legitimacy, not vice versa.
CONFRONTING COMPLEXITY
The whole history of international law, from Hugo Grotius to the United Nations Charter, has been the search to specify and implement "those rules of conduct, which reason deduces, as consonant to justice, from the nature of the society existing among independent nations." Yet reason is evasive, justice depends on circumstances, and the society of independent nations remains disorganized and divided. No one has exclusive authority to "posit" intemational law-not even the Security Council when acting under Chapter VII, as the European Court of Justice (for example) insisted when it defied the United Nations in the Kadi case.
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Those who would clarify the complexity of international law must develop techniques for making the law more determinate. This requires finding (or constructing) institutions with the epistemic legitimacy required to posit international law.
Legal positivism can play a useful role in clarifying the content of international law, but only when it satisfies the normal justification for any legal institution: that it makes law's justice more certain and secure. International conventions, international custom, judicial decisions, and the teachings of the most highly qualified publicists are all very good evidence of general international law, but they are positive law only as to those that accept them as such and even then subject to the usual normative constraints. When international legal institutions become more democratic, balanced, liberal, and just, then positive law will matter more, and positivists will have their day in the sun. Until then, international lawyers must continue as before to rely on reason and good faith, and hope for better days to come. 
